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IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE(S) 

BILASIPARA

PRESENT: Sri Bidyut Medhi, AJS

GR 176 /18

u/s 379 IPC .

State of Assam...................Prosecution.

-VS-

Abdullah Sk..................Accused

Ld. Advocates:

For the prosecution: Md. Rasidul Islam Ld. APP.

For the accused: Md. Hekmat Ali Sk  Ld. Advocates.

Date of Evidence: 05-03-18 & 07-03-18.

Date of Argument: 13-03-18.

Date of Judgment: 15-03-18.

JUDGEMENT

Brief fact of the case

1. This case has arisen out of a GD entry no-270 which was made

after receipt of information that a person with a theft cycle has

been  apprehended  by  public  at  Beltoli  area.  Accordingly,  the

investigating  officer  seized  the  cycle  and  the  same  was  later

identified by the actual owner Khirat Nath who finally lodged an

FIR alleging that on 08-02-18 at 9:00 AM. one unknown person

had stolen his cycle which he had kept at in front of Aparupa tea

stall situated at ward number 12. He has further mentioned that

latter  he  came  to  know  that  the  accused  person  has  been

apprehended by public. Hence, this case.
2. Police after investigation filed charge sheet under section 379 IPC.
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3. Accordingly  charge under section 379 IPC was framed and the

same were read over and explained to the accused persons to

which they pleaded not guilty and claimed to be tried.
4. After  the  evidence  the  accused  persons  have  been  examined

under section 313 Cr.P.C.

Points for determination

1. Whether  the accused person  had dishonestly  taken away

the cycle from the possession of the informant without his

consent.

Decision discussion and reasons thereof

5. The  prosecution  has  examined  as  many  as  nine  witnesses  in

support of its case. Let me delve into the evidence given by each

of the prosecution witnesses in support of the allegation before

moving into the submissions made by the leaned counsel  from

both sides and veracity of the evidence given by the prosecution.
6. PW1, Mofial Ali in his evidence has stated that he knows the

accused  person.  He  has  stated  that  he  was  working  at  the

workshop at Beltoli on the date of occurrence. At that time he saw

that police had taken the accused. Later he came to know he has

been arrested for theft.
7. PW2, Jun Ahmed in his evidence has stated that he knows the

accused person. One month ago the accused person in the dock

had brought one and asked him whether there was any person

who deals with scrap business. Looking at the good condition of

the cycle he asked the accused why he wanted to sell it in the

scrap. He became suspicious and called the neighbouring people

and shopkeepers. He told that on being properly interrogated the

accused person admitted that he had stolen the cycle. Thereafter

someone from the public informed police and police later came

and arrested him.   
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8. PW7, Monowar Hussain in  his  evidence  has stated that  one

month  ago  he  saw  the  accused  person  on  the  dock  was

surrounded by the people as they were trying to sell the cycle.

Apprehending that people may beat him to death he called police.

He has also stated that the accused person had admitted that he

had stolen the cycle.  He has exhibited Exhibit 1 as the seizure

list and Exhibit 1(1) as his signature. 
9. PW4, Susil Kr. Das, one employee in Aparupa Hotel from where

the cycle was stolen in his evidence has corroborated that PW7,

Khirod Nath had lost the cycle from in front of the hotel.
10. PW8, Khirod Nath in his evidence has stated that one month

ago he had kept his cycle in front of Aparupa Tea Stall and started

working there. Half an hour later when he came out he saw the

cycle was missing. Later he came to know that one thief has been

caught with one cycle which he identified to be his at the police

station. He has exhibited Exhibit 2 as the FIR and Exhibit 2(1)

as his signature.
11. In his cross examination the learned counsel has stated that he

has  not  mentioned  anyone’s  name  in  the  FIR  and  on  the

instruction of police he has filed it.
12. PW5 & PW6 in their evidence has submitted that he came to

know that the cycle of the informant had been stolen and later

recovered by the police.
13. PW9, the investigating officer in  his evidence has stated

that on the basis of GD entry no-270 dated 08-02-18 he initiated

the  investigation  of  the  case.  He  has  further  stated  that  after

completion of investigation he filed charge-sheet in the case. He

has exhibited Exhibit 5 as the extract copy of GD entry. He has

exhibited the seizure list as  Exhibit 1 and  Exhibit 1(2) are his

signatures. He has further stated that after investigation he has

filed  charge-sheet.  Exhibit  4 is  the  charge-sheet  and  Exhibit

4(1) is his signature. 
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Argument from both sides
1. In the light of the evidence given by the prosecution side I have

heard the argument put forwarded by the learned counsel from

both sides. 
2. The  learned  counsel  from  the  prosecution  side  Md.  Rashidul

Islam in  his  argument  has  submitted  that  the  prosecution

evidence is clear and unambiguous that the accused person has

committed the theft of the cycle. The evidence of witnesses have

remained unassailed and it has been proved beyond reasonable

doubt that the accused person had stolen the cycle and while he

was trying to sell it at Beltoli area he was caught red handed by

the local people. Accordingly the learned counsel has prayed for

imposing stringent punishment. 
3. The learned state defence counsel Md. Hekmat Ali Sk arguing in

favour  of  the  accused  person  has  submitted  that  there  are

numerous contradictions in the evidence of the prosecution. 
4. The learned counsel has submitted that the prosecution has failed

to prove the ownership of the informant in whose possession the

alleged cycle had been stolen. The learned counsel has clarified

that the most essential ingredient to prove theft is to prove that it

was  stolen  from the  possession  of  the  owner  or  his  agent.  In

absence  of  any  specific  documentary  evidence  to  prove  the

ownership,  merely  on  the  basis  of  identification  made  by  the

informant,  the  cycle  cannot  be  held  to  be  his.  Under  such

circumstance the allegation of theft cannot be said to have been

proved, no matter that he was caught while allegedly trying to sell

the cycle. 
5. The learned counsel further submitted that none of the witnesses

have seen the actual theft. Raising suspicion on the allegation he

has submitted that the alleged theft was committed in a market

area at 8:30 AM when purportedly the market should be rush with

people.  The learned counsel  has  pressed on the fact  that  it  is

impossible to believe that none saw the accused person stealing
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the cycle at such a tumultuous time if he had really stolen the

cycle. 

Critical  analysis
6. In the light of the evidence given by the prosecution side and the

argument put  forwarded by  both sides,  let  me make a  critical

analysis of the culpability of the accused person.
7. In order to establish the offence of theft as enshrined under first

part  section  379  IPC  the  following  ingredients  has  to  be

established.
a) That the accused person had dishonest intention
b) With that intention had moved the bag.
c) From the possession of Khirad Nath.
d) Without his consent.

8. As  regards  the  submission  of  the  learned  defence  counsel

disputing the ownership of PW8, Khirad Nath it is stated that the

definition  of  theft  as  enshrined  in  section  378  IPC  makes  it

abundantly clear that the person from whose possession an article

is stolen is not required to prove his ownership on it. It is sufficient

that he proves the he was in possession of it at the time of the

theft of the cycle.
9. All the prosecution witnesses who know Khirad Nath have in their

absolute  consciousness  stated  that  the  cycle  belongs  to  PW8,

Khirad  Nath.  Khirad  Nath  himself  has  claimed  that  the  cycle

belongs to him. None else has dispute his claim over the cycle.

Thus  there  is  no  dispute  that  the  cycle  was  stolen  from  the

possession of the informant.
10.As regards the argument of the learned defence counsel on the

point of failure of Khiirad Nath to submit any document to prove

his  ownership  over  the cycle,  it  is  stated that  there  are  many

items of lesser value which one keeps in his possession without

any valid purchase document. Mere possession itself is sufficient

enough,  until  disputed  by  a  superior  claim,  to  prove  his

ownership. Therefore I am of the considered opinion that there is

no confusion of the fact that Khirad Nath is the actual owner of

the cycle and at the time of theft he was in possession of it.
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11.As regards the actual theft the learned defence counsel has stated

that none had seen the occurrence. On this point it is stated that

the  cycle  was  stolen  from in  front  of  hotel  Aparupa  where  he

normally keeps his cycle. Moreover, until alerted nobody would be

so mindful of carrying away of such lesser valued article like a

cycle.  More  particularly  in  an  age  when  a  person  of  normal

earning possess a bike or car. Therefore, absence of eyewitness of

the actual theft is quite normal and same is not fatal to the case.
12.In  such  a  situation,  the  circumstantial  evidence  would  prove

whether the accused person had stolen the cycle or not. 
13.The evidence of the prosecution makes it abundantly clear that

the accused person was caught red handed by public while he

was trying to sell of the cycle at Beltoli area. This fact has been

impeccably proved by the evidence of PW2, PW7, PW1 and the

investigating  officer.  It  has  also  been proved that  the  accused

person failed to give proper explanation as regards the possession

of  the cycle.  The PW7 & PW2 has clearly  established that  the

accused person had admitted before the public that he had stolen

the cycle. Under such circumstance it can safely be held that the

accused person was possessing a stolen cycle at the time when

he was caught. Since the cycle was later identified by the actual

owner,  PW8, Khirad Nath,  there is  no doubt that  the cycle the

accused  was  trying  to  sell  is  nothing  but  the  cycle  of  the

informant. 
14.The fact that the accused person had stealthily taken away the

cycle from in front of Aparupa Tea stall and later tried to sell it

proves the fact that he had dishonest intention to steal it. Under

such  circumstance  I  am of  the  considered  opinion  that  all  the

ingredients  of  theft  as  enshrined  in  Section  379 IPC  has  been

proved beyond reasonable doubt.
15.In view of  the discussions made above I  am of the considered

opinion that the prosecution has proved the case of theft of the

cycle punishable under section 379 IPC beyond reasonable doubt. 
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CONSIDERATIONS UNDER PROBATION OF OFFENDERS ACT
16.From the discussions and decisions made above it is seen that all

the accused persons have been found guilty under section 379

IPC.
17.It has been proved that the accused person has committed the

theft by of the cycle from the possession of the informant. The

modus operandi of the accused shows that he has a special knack

in committing theft. For, as it is seen that as soon as he found one

unattended cycle in front of the hotel he spared no time to take it

away. Any lenient view against such an offender would not only

frustrate the effected persons but also send a wrong message to

the society.  It  would be a morale booster for a criminal  to get

indulged into such activities if set at large considering him under

probation of offenders act.
18.Therefore, I  am of the conscious view that the accused person

does not deserve to be considered under this act.

SENTENCE HEARING
19.I  have  heard  accused  Abdullah  Sk,  S/O-  Ramzan  Ali  on  the

question of sentencing. The accused person has submitted that

he is a poor person and his entire family members are dependent

on him. He has also pleaded that he would not repeat any such

thing in the future.

ORDER
20.The  accused  person  has  been  found  guilty  of  offence  under

section 379 IPC.
21.Accordingly the accused person is convicted for committing the

offence under section 379 IPC.
22.Considering  the  nature  of  offence  and  the  discussions  made

above accused person is sentenced to and Rigorous imprisonment

of  1  ½ (one  and  half  years)  for  commission  of  offence  under

section 379 IPC and a fine of Rs 1000/-(one thousand) in default of

which  another  imprisonment  of  2(four)  months.  The  period  of
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detention already undergone shall be set of against the period of

sentence.
23.Given under my hand and seal of the Court on this 15 th March,

2018.
24.Give a free copy of the judgement to the accused persons.

Bidyut Medhi

(SDJM-M, Bilasipara) 

Appendix

Prosecution witnesses:

1. PW1: Mofial Ali.
2. PW2: Jun Ahmed.
3. PW3: Saikul Islam.
4. PW4: Susil Kr. Das.
5. PW5: Kamal Ghose.
6. PW6: Kamal Ch. Ray.
7. PW7: Monowar Hussain.
8. PW8: Khirad Ch. Nath, the informant
9. PW9: The investigating officer.

Exhibits of the prosecution:

1. Exhibit 1: Seizure lists.
2. Exhibit2: The FIR.
3. Exhibit 3: Extract copy of GD entry.
4. Exhibit 4: Charge- Sheet.

Prosecution witnesses: NIL

Exhibits of the defence: NIL

Bidyut Medhi

(SDJM-M, Bilasipara) 
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